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288 /Filed March 13, 1958/7 
On this 13th day of March, 1958 came again the parties aforesaid, in 
the manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon after hearing the argu- 
ments of counsel and the instructions of the Court, the alternate jurors are 
discharged and the jury retires to consider its verdict; thereupon, after re- 
turning into Court, the jury upon their oath say that the defendant is guilty of 
manslaughter. 
The case is referred to the Probation Officer of the Court and the defen- 
dant is committed to the District Jail. 
By direction of 
EDWARD M. CURRAN 


Presiding Judge, 
Criminal Court # Four 


289 /Filed March 18, 19587 


MOTION FOR JUDGMENT OF ACQUITTAL 
/OR 


Comes now the defendant by and through his attorney, Curtis P. Mitchell, 
and moves this Honorable Court to grant a judgment of acquittal or a new trial, 
and as reason therefor states as follows: 

1. That the verdict was contrary to the facts. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the verdict was contrary to law. 

4, That there were prejudicial errors committed during the course of 
the trial. 

5. And for such other and further reasons as will be called to the atten- 
tion of the Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 
Attorney for defendant 
508 5th Street, N. W. 
Washington, D.C. 





290 /Filed April 23, 19587 
JUDGMENT AND COMMITMENT 

On this 17th day of April, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, C. P. Mitchell, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
Not Guilty and verdict of guilty of the offense of Manslaughter, as charged under 
the indictment and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 


for a period of 
Five (5) years to Fifteen (15) years. 
* * * *© * 


* 


291 /Filed April 25, 19587 
NOTICE OF APPEAL 
Name and address of appellant: Willie L. Loveless - D. C. Jail 
Name and address of appellant’s attorney: Curtis P. Mitchell, 508 Fifth 
Street, N. W., Washington, D.C. 3 
Offense: Manslaughter (Indictment 2nd Degree nts 
Concise statement of judgment or order, giving date, and any sentence: 
Verdict of Guilty as to Manslaughter - 5 to 15 years 
Name of institution where now confined, if not on bail: D.C. Jail 
I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 
/s/ Willie L. Loveless, Appellant (per CPM) 
/s/ Curtis P. Mitchell, Attorney for 
: Appellant 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 /Filed June 13, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





THE UNITED STATES 
versus 
WILLIE L. LOVELESS 


Criminal Case No. 201-57 


Washington, D.C. 
March 10, 11, 1958 
The above-entitled matter came on for hearing before The HONORABLE 
EDWARD M. CURRAN, a United States District Judge, at 1:50 P.M. 
APPEARANCES: 


For the Government: 
Victor Caputy, Esquire 
For the Defendant: 
Curtis P. Mitchell, Esquire 


* * * * * * © * * 


PROCEEDINGS 
(Following the selection of a jury, the following proceedings were had in 


open court:) 
THE COURT: Will counsel come to the bench? 


(At the bench:) 

THE COURT: Can it be stipulated that the deceased Ralph V. Holland 
was the one whose body was at the morgue ? 

MR. MITCHELL: Yes, Your Honor. 

MR. CAPUTY: I can so stipulate, Your Honor. 

(Following bench conference:) 

OPENING STATEMENTS: 
*-_ *«* * * *©* © © * 
CORNELIUS FAIRFAX GRAY 

was called as a witness by the Government and, having been first duly sworn, 


was examined and testified as follows: 
| DIRECT EXAMINATION 


BY MR. CAPUTY: 
Q. State your name, sir? A. Cornelius Fairfax Gray. 


Q. Where do you live? A. 1258 Sixteenth Street, Northeast. 
Q. Directing your attention to January 26, 1957, were you living at 1258 





Sixteenth Street, Northeast ? 
* * * *£ *&©* &* & 
Q: Directing your attention to the evening of jansary 25, 1957, sir, were 
you at home that evening? A. Yes, sir. 
Q. And on that occasion can you tell us whether there was a party of any 
kind going on? A. Yes, sir. : 
Q. What kind of a party? A. Birthday party. — 
Q. To that birthday party were people invited, sir? A. Yes, sir. 
Q. Now during his lifetime did you know one me the name of Ralph V. 
Holland? A. No, sir, I do not. 
Q. Can you tell us whether a person by the name of Ralph V. Holland was 
at your house on January 25, 1957? A. Yes, sir. 
Q. He came tothe party? A. Yes, sir. 
Q. Do you know a person named Willie Loveless ? A. Ihave met him 
two or three times. : 
Q. Had you known him prior to January 25, 1957 ? A. Yes, sir. 
* * * * ©* © & * | 
Q. Who else was there? A. Stephen Rice, Milton Watkins, my wife 
Geraldine Gray had some there. (sic) | 
* * * *©* * © © F 
Q. Can you tell us about what time it was when the defendant Loveless 
came to your place? A. Truthfully I don’t know exactly what time it was. 
Q. Did there come a time, sir, during the course of the party that some 
of the men went to the bedroom? A. Yes, sir. | 
Q. Did you go to the bedroom? A. Yes, sir. — 
Q. Can you tell us whether Ralph V. Holland had gone to the bedroom 
too? A. Yes, sir, he was in there too. : 
Q. How about Loveless? A. He was in there too. 
Q. What was going on, if anything, in the bedroom ? A. We had a crap 
game. : 
Q. Were you shooting dice too? A. Yes, sir. 
Q. Were you in the bedroom? A. Yes, sir. 
Q. How about one by the name of Holt was he in the bedroom too? 
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Q. About what time was this dice game going on? A. Between eleven 

and one o’clock, I guess. 
~*~ * * * * *&* KX * 

Q. Let us put it this way ? Did there come a time that there was some 
conversation between the deceased Holland and the defendant Loveless, in the 
bedroom? A. Yes, sir. 

Q. Now tell us, in your own words, exactly what, if anything, happened 
in that bedroom? A. I was shooting crap and Loveless and Holland had a bet. 

MR. MITCHELL: I didn’t hear you, sir. 

THE WITNESS: Loveless and Holland had a bet and the money that was 
mislaid, in fact, the money wasn straightened out so -- 


THE COURT: What happened ? 

_ THE WITNESS: So Holland, I think Holland picked the money up, I am 
quite sure Holland picked the money up, Holland picked the money up and 
Holland said it was his and said: ‘‘Willie I have paid you, or you want to get 
it straightened up so they got the money straightened up. Holland asked Love- 


less for a bet over and Loveless said, ‘“‘No, I am not going to bet you any more” 
and he said *‘So, you must be chicken.”’ 

BY MR. CAPUTY: 

Q. Who said that? A. Holland, Loveless. 

THE COURT: Now which one did you say said that? 

THE WITNESS: Holland said he must be chicken. 

THE COURT: Make up your mind. 

THE WITNESS: Holland said “‘you must be chicken’’ and he said ‘‘Gray 
will you make him let me alone’? 

BY MR. CAPUTY: 

Q. Who said that? A. Loveless said that. 

Q. He told you to make the man let who alone? A. Because he didn’t 
want to play any more. 

THE COURT: Who didn*? 

THE WITNESS: Well Loveless and Holland. 

THE COURT: Both of them didn* want to play ? 

THE WITNESS: Willie didn’t want to play any more. 





7 

THE COURT: That is what Iam asking you ? 

THE WITNESS: Yes, sir. 

THE COURT: What happened next ? 

THE WITNESS: It was the words Willie said “I don’t wanta play no more.”’ 
Holland said ‘‘Come on, let us play’? and he said “‘No, I am not.?? One word 
brought on another, that is the time he pulled out the gun. 

BY MR. CAPUTY: 

Q. Prior to the time the gun was pulled out were any words spoken by 
Defendant Loveless ? 

MR, MITCHELL: I raise an objection to that because -- 

THE COURT: I will sustain the objection. 

BY MR. CAPUTY: 

Q. Was anything else said by Defendant Loveless just before the gun was 
pulled? A. I am tired of you messing over money. 

Q. Who said that? A. Loveless. 

Q. What happened when that was said? A. Ina few moments he pulled 
out the gun. i 

Q. Who pulled out the gun? A. Loveless. 

14 Q. What happened next? A. As far as I can remember, one bullet went 
to the ceiling -- 

MR. MITCHELL: Objection. 

THE COURT: Never mind, give us -- 

THE WITNESS: He pulled out the gun and shot him, and one bullet went 
to the ceiling and there was a pause and the other ec 

BY MR. CAPUTY: 

Q. Where did the other shots land? A. In Holland’s body. 

Q. Where was Holland at the time the shots were e fired ? A. He was 
standing almost in front of Loveless. | 

Q. Where? A. They were standing at an angle. In other words, they 
were like this (demonstrating). : 

THE COURT: How close to each other ? 

THE WITNESS: About four feet. 

BY MR. CAPUTY: 
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Q. Were they both on the same side of the ped or one on one side and 
one on the other side? A. One on one side and one on the other side. 

Q. Was Holland on one side of the bed at the time he was shot? A. Yes, 
sir. 

15 Q. And was Loveless on the other side of the ped? A. Yes, sir. 

Q. Now at the time that shots were fired by the Defendant Loveless, can 
you tell us whether Holland had anything of any kind in his hand? A. I didn’t 
see nothing in his hand. 

Q. Did Holland make any movements of any kind toward this defendant 
to strike him or do anything, sir? A. Not that I can remember. 

Q. What happened after Holland was shot? A. He fell toward Loveless. 

Q. Were you in a position to see Holland when he fell? A. Yes, sir. 

* * * * * © © * 

Q. Were you able to see the gun? A. Yes, sir. 

Q. What kind of a gun was it? A. I do not know. 

@. Now what happened to that gun after the shooting? A. Loveless kept 
it as far as I know. 

Q. Did you see what he did with it? A. No, sir, I did not. 

Q. Now who took Holland to the hospital? A. I did. 

Q. Was there anyone else with you? A. Stephen Rice. 

Q. Where was Loveless at the time? A. I left him at the house. 

MR. CAPUTY: You may cross-examine. 

CROSS-EXA MINATION 


BY MR. MITCHELL: 


x * * * * © *€ * 
A. Holland wanted to bet over again but Willie wouldn’t bet him. 
Q. Incidentally, sir, was Holland drunk at the game? A. I don’t recall, 
he didn’t look drunk to me. 
Q. Sir? A. He didn’t look drunk to me. 
You have seen plenty of drunk men, haven’t you? A. That is right. 
And you say he was not drunk? A. He didn’t look drunk to me. 
Did he act drunk to you? A. No, sir. 
Now then when he kept saying to the defendant about wanting to bet, 
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the defendant said that he didn’t want anything to do with him, didn’t want to 
be bothered with him, isn’t that true? A. Yes, sir. 

Q. As a matter of fact, the defendant finally came to you and asked you 
to make Holland leave him alone, didn’t he? A. He asked me to make Holland 
leave him alone. , 

25 Q. For he did not want to bet any more? A. That is right, sir. 

Q. At that time, isn’t it a fact Mr. Gray, that Holland had threatened to 
hurt him? A. No, sir. 

Q. You never heard him say anything about doing anything to him? A. 
No, sir, I did not. 

Q. Now when you heard Holland say to the defendant that he was chicken, 


did you hear any conversation in connection with that? A. Holland said: “You 
must be chicken, Loveless,” and Loveless said: ‘I don’t want to play any more.” 
Q. Who said he didn’t want to play any more? A. Loveless., 


* * * * *©* © & * 


26 Q. Isn’t it a fact at that time Holland jumped across the bed with a knife 


in his hand and was attempting to get advantage of him pana some of the fellows 
grabbed him? A. No, sir. 

Q. There wasn’t any melee, no one grabbed anyone at that time? A. No 
one grabbed Holland at that particular time. 

Q. And did there come a time when the defendant was grabbed? A. That 
is right, I grabbed Willie there myself. 

Q. That is when the gun went off? A. When he first shot I grabbed Willie 
and the gun went in the ceiling. 

Q. After that first shot and the gun had gone to the ceiling, Holland was 
trying to get at him? i 

* * *©* *&©* © © K& * 
28 Q. Isn*t it a fact they were right up against one another when the gun 

went off ? A. No, sir. 

Q. That isn’t true? You are certain of that? A. ‘That is right. 

Q. Now how did you grab the defendant’s hands at the time you said the 
gun went off in the ceiling? What caused you to let go? A. I was on the reverse 
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side of him. He had the gun in one hand and I had -- it was on the -- he had 
the gun in his left hand and I was standing on the right side. 

Q. In the left hand? A. No, sir. 

Q. Did you pull that trigger? A. No, sir. 

Q. Was there anyone else there scuffling over that gun other than you 
and the defendant ? A. I grabbed his arm,I didn’t even touch the gun. 

Q. But you didn’t touch the gun? A. No, sir. 

Q. You were attempting to take the gun away from him? A. Thatis 
right. 

Q. At that time all your attention was centered on this defendant? A. 
On the gun, you mean ? 

Q. On him and the gun. You didn’t want to get hurt, did you? A. No, sir. 

Q. During that period of time you didn’t see Holland, you didn’t know 
what he was doing? A. I saw Holland was standing up. 

Q. Didn% he move? A. He probably did, I don’t know for sure. 

Q. Don* tell us what he did, tell us what you saw. Did you see him 
move? A. Not to my rememberance, I don’t think he did. 

Q. Do you know whether he did or not? A. No, sir, I do not. 


*+ * © © &* & & * 


STEPHEN RICE 
* * * * * k * 
DIRECT EXAMINATION 


BY MR. CAPUTY: 
ee a ee ee 


Q. Did there come a time, sir, you had gone into the bedroom? A. Yes, 
sir. 

Q. Who was in the bedroom? A. Loveless and Holland and myself and 
Watkins and Gray. 

Q. What was going on in the bedroom? A. We were shaoting dice. 

Q. Now will you tell the Cowt what, if anything, you heard or saw in 
that bedroom? A. I saw Loveless had a gun on Holland and he told him to 
stop fooling over him and about the time he say that the gun went off. 

‘THE COURT: He said to stop messing with him, to stop what ? 
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THE WITNESS: No, he was standing up and he had a gun On Holland. 

THE COURT: Had Holland done anything to him? 

THE WITNESS: I didn't see it. 

THE COURT: Did you see him do anything to a 

THE WITNESS: I didn't see him do nothing to him. 

BY MR. CAPUTY: : 

Q. Did you see the gun go off? A. I was there when the gun went off. 

Q. How many times did the gun go off? A. I heard it go off three times. 

Q. Now what happened to Holland after the gun went off? A. I don't 
know what happened when the gun went off, the first time he was standing 
looking at him and I ran back from the door and I heard it go off two more 
times. 

Q. At the time that you saw Holland and Loveless with the gun can you 
tell whether or not Holland had anything in his hand? A. He did not. 

Q. Did there come a time after you heard two more shots that you had 
gone from the bedroom, did you return to the pedrocuiy A. After the gun went 
off the third time I went into the bedroom. 

Q. What did you see when you went into the bedroom? A. Holland was 
laying over on the bed. 


* * * © *€* *€ *&€ & 


CROSS-EXAMINATION 
BY MR. MITCHELL: 
* *£ * * *€ *€ * * | 
36 Q. Now suppose, sir, you tell us what you heard there said? A. Love- 
less told Holland that just don't be messing with him and he told him he was 
messing with him at that time. He had the gun on him. 
Q. Did you see the gun then while in the crap game? A. No, they were 
standing up there arguing. 
Q. Standing up arguing? A. He was telling Holland don't be messing 
with me. | 
Q. They were standing face to face at that time ? A. Yes, sir. 
Q. About how far apart would you say they were, sir? A. I would say 
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about eight or nine feet, one on one side the bed, and one on the other side, 
kinda catty-cornered. 
Q. They didn't change their relative positions, did they? Do you know 
what I mean by that? There wasn't a time when they were right up on one 
another on the same side of the bed? A. No, not whenever I seen them, there 


wasn't. 


* * *£ * *€ *€ * * 
Q. You saw the first shot fired, didn't you? A. Correct. 
Q. He fired that right at Holland? A. I don't know, the gun was pointed 
at Holland. 
Q. There is no question in your mind about that, is there? A. No, sir. 
Q. Isn't it a fact that you have gotten together with the other witnesses 
in this case and you talked over what you have told us now? A. Iam telling 
you facts, what I have seen. 
Q. What you told us you saw? A. Yes, sir. 
Q. Now before the gun was fired there was a scuffle there wasn't there? 
A. No. 
Q. No scuffle? A. No, sir. 
Q. Did you hear Holland say he was going to do anything to this defen- 
dant, Loveless? A. No, sir. 
38 Q. Did you hear the defendant say he was going to do anything to Hol- 
land? A. No, sir. 
Q. Did you hear any conversation at which time Loveless told Holt that 
Holland had a knife and was trying to cut him? A. No, sir. 


* * * * * *©* *€ *€ 


LEE E. HOLT 
* * * *€ * * * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

46 = Q, Tell you the Court and jury, what, if anything, happened during that 
dice game on January 26, 1957. What you heard? What, if anything, you saw? 
And what else? A. We were in there shooting and Loveless said at one time 
he didn't want Holland messing over his money. 
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MR. MITCHELL, Your Honor, I can't hear him. 

MR. CAPUTY: I can't hear you. 

THE COURT: Keep your voice up. 

THE WITNESS: We were shooting dice and once I heard Loveless, he 
said he didn't want Holland messing over his money then it started again, then 
it kept on like that and Loveless had a pistol and shot and I ran out of the room. 

Q. Whereabouts was Loveless in the room at the time that he shot? 
Where was he in that room? A. He was on one side of the bed and Holland was 
on the other. 

* *¢ *€ * *€ *€ *€ * 
CROSS- EXAMINATION 
BY MR. MITCHELL: 
* * *£ * *¢ *€ & 
06 Q. Now you said there came a time that there was some argument be- 
tween Holland and Loveless? A. Yes. | 

Q. Do you know what the argument was about? A. Loveless said he 
was messing up with me. 

Q. Had you seen him messing over any onerzl A. No. I wasn't in on 
the bet. : 

Q. You didn't have anything to do with it? A. = their bet. 

Q. Isn't it a fact that you picked up the money? A. No. 

Q. That Holland was arguing about? A. No. 

Q. Did there come a time when Loveless said he didn't have the money 
and you picked it up? A. No. | 

57 Q. That didn't happen? A. No. 

Q. What was Holland saying? A. He said he wasn't messing with the 
money and Loveless said he was. 

Q. Right after that you saw Loveless pull out the | gun and shoot Holland? 
A. I didn't know whether he shot him or not. 

Q. You saw him aim at him? A. When he pulled it out I started running 


and I don't know whether he shot him or not. 
* * * * *€ *€ * *£ 


Q. Wasn't there a time just before this shooting took place with respect 
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to Holland having a knife? A. I didn't see it, no I didn't. 
Q. I didn't ask you if you saw it. Did you ever hear anyone say he had 
aknife? A. I didn't hear he had. 


Q. Did you hear Loveless say he had a knife? A. He said he did. 
* * *€ *€ *€ * *€ * 


59 Q. Well you did know that Holland had tried to get a hold of him, tried 
to get his hands on him? A. They were talking, not me, and what they say I 


don't know. 

Q. They were just talking? A. And had words about the bet but what 
it was I don't know. 

* * *€ *€ € *€ * * 

63 Q. On this you were asked the question whether Holland had attempted 
in any way to do harm to this defendant. I now ask you, sir, do you know 
whether Holland had attempted at any time to do bodily harm to Mr. Loveless? 
A. No. 

Q. You don't know, do you? A. No. 

64 THE COURT: Did he in your presence while you were there before you 
ran out? 

THE WITNESS: No, sir. 

* *¢ * £€ *€ *€ * * 

Q. Before they took Holland to the hospital did you see, happen to see 
Loveless? A. Yes, he was there. 

Q. Did you have any conversation or did he have any conversation? 

A. He said he had shot him and he was sorry. 

Q. Now did he say why he had shot him at that time? A. He said he 
tried to cut him. 

Q. Now isn't it a fact, sir, that when Holland had attempted to come 
around the bed and at this time that he attempted to come around the bed that 
Loveless had told you at that time, because he said Holland was angry with you 
for picking up the money, isn't it a fact, he told you at that time that Holland 
had a knife and was trying to cut your side? A. No. 

* * *¢ *€ € * * £ 


Q. I will ask you this last question, sir, was there a time when there was 
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just a general fracas and a melee, when people were fighting, pulling, and a 
going on in that bedroom? A. No. 
0 ask ak cee ce : 
71 CHRISTOPHER JOSEPH MURPHY 
was called as a witness by the Government and, having been first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. State your name, please. A. Christopher Soneon Murphy. 
Q. And you are a deputy coroner for the District of Columbia? A. I 
om. 
Q. Directing your attention to January 26, 1957, did you perform an 
autopsy upon a body identified to you as Ralph V. Holland? A. I did, sir. 

Q. Will you tell the Court and jury what your conclusions were as a 
result of that autopsy? A. I performed an autopsy on January 26, 1957 at 1:30 
P. M. on a decedent identified to me by the name of Ralph V. Holland, a colored 
man with given age of 33, weight 185 pounds, 6 feet and one inch in height. 

MR. CAPUTY: Would you speak louder and a little bit slower? 

Q. (Witness continuing): He was a given age of 33, weighed 185 pounds 
and he was six feet and one inch in height, and he came to his death as the 
result of a gun shot wound of the neck and chest causing profuse hemorrhage 
and shock. 


Q. From the autopsy can you tell us whether er was more than one 


gun shot wound? A. Two of entrance. 
Q. Where was one? A. One was in the neck and the other in the midline 
of the chest. 
* *£ *€ *€ * € *€ £ 


74 CROSS-EXAMINATION 
* *£ *€ *€ € *€ * * 
79 Q. What time was it, sir, that you performed this autopsy? A. At 1:30 
P. M. on January 26, 1957. 
Q. One thirty P. M.? A. Yes, sir. 
Q. Now doctor does oxidation take place in the body of a deceased 
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individual? A. Does oxidation take place? 
Q. Yes? A. Oxidation of what, sir? 

Q. First may I ask you this doctor. Did you examine the body and make 
a determination of its alcohol content? A. Yes, sir, I did. 

Q. Now would you tell the Court and jury what you found at the time you 
performed the autopsy of it? A. 0.24 which indicated this decedent was 
intoxicated. 

Q. That would indicate he was drunk, wouldn't it, doctor? A. He was 
drunk. 

Q. Now doctor assuming, sir, that the wound had been inflicted at 1:00 
A. M. or thereabouts, and the examination, the autopsy performed by you, sir, 
as you have indicated was at 1:00 in the afternoon, which was approximately 
twelve hours from the time of the infliction of that wound, would that indicate 
to you, doctor, that the alcohol content of that individual was greater at the 

time of the infliction of the mortal wound than it was at the time you per- 
formed the autopsy? A. Alcohol is liberated from the body at the rate of 
0.4 per hour by oxidation. The cessation of liberation at the time of oxidation 
ceases, and, or course, there would be no alcohol liberated. I don't know if 
this man had received any medication that would raise his alcohol content but 
if he hadn't had anything to drink after 1:00 in the morning and I performed 
the autopsy at 1:00 in the afternoon, andhe hadn't been given anything that 
would raise the alcohol content of his blood then, of course, he could have lib- 
erated quite a bit of alcohol by oxidation. 

Q. Which, of course, would have meant, sir, about 1:00 or the time -- 
A. He would have been hopelessly drunk. 


* * * * * * * * 


BENJAMIN LEWIS 
* *+ ¢ *¢ *€ *€ * * 


CROSS-EXAMINATION 
* *« * * * *€ * * 
Q. Isn't it a fact that he told you the man had attempted to attack him 
with a knife? A. No, sir, I don't recall that. 
| * *¢ *€ *€ *+ *€ + *# 
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150 MR. MITCHELL: Your Honor, I understand, the Government rests its 
case. | 

I respectfully move the Court for a judgment of acquittal with respect 
to the count of Second Degree. 

I don't think that the evidence that has been adduced by the Government 
is sufficient to warrant or justify its being submitted to the jury on the question 
of Second Degree. Frankly, I think they have enough for Manslaughter. 

THE COURT: I will have to deny the motion. ! 

* * * € *€ * * * 

151 WILLIE L. LOVELESS 
was called as a witness for and in his own behalf and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. MITCHELL: ¢ . , » « « « & 

152 Q. Now, Mr. Loveless, calling your attention, sir, to the date of January 
26th or thereabouts, and your presence at Premises 1258 Sixteenth Street, 
Northeast, did you have occasion to go to those prcunees on or about that date? 
A. Yes, sir, I did. 

Q. And were those premises, sir, the premises of Mr. Gray, who is a 
witness who testified here? A. That is right, sir. 

Q. At or about what time was it, sir that you went to those premises? 
A. I don't know exactly. I never had a watch. But it was between eleven and 
eleven-thirty. | 

Q. You will have to speak loud. A. I don"t know. I didn't have no time 
piece. I don't know exactly. But it must have been around eleven o'clock. 

Q. Now after arriving there, tell us what happened. Just tell us in your 
own words, if you will, of the events and things that took place after your ar- 
rival? A. Well, after arriving there there was a party going on, which I 
didn't know about before I got there, which I was told about before I got there. 

153 After we got in there I went to the kitchen and I bese a half a pint of 
whiskey for the girls that was in there. 

Q. You did what? A. I bought a half a pint of whiskey for the girls in 
there. 
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- Q. You bought a half pint of whiskey from whom? A. From Gray. 
After that I walked into the bedroom and they had a dice game going on. 

Q. Where was this game being conducted? A. In the bedroom. 

Q. Andon what? On the table, the floor, room, or where? A. On the 
bed. 

Q. Isee. Continue. A. And then all the boys were standing around there 
gambling, which I noticed Gray and Holt and Clayton, is about all I knew in there. 
So I started in the game with them. 

* * * *€ *€ *€ * € 
156 | DIRECT EXAMINATION -- resumed 

By Mr. Mitchell: 

Q. Now sir, I believe that you had got to the point where you were say- 
ing that you had gone to this bedroom, that there was in progress a crap game 
which was being done or conducted on the bed? A. That is right, sir. 

Q. Now who was conducting this game? Who was the house man -- do 
you know what the "house man" is? A. Mr. Gray. 

Q. Mr. Gray? A. That is right. 

157 Q. And you got into this game? A. That is right, sir. 

Q. Now do you know whether the game was being cut or not? A. Yes, 
it was. They was cutting ten cents from a dollar. 

Q. Who was doing that? A. Mr. Gray. 

Q. Now did Mr. Gray play in the game also? A. He was also playing. 

Q. Now tell us then, sir, from there, if you will, the events as they oc- 


curred; what was said and what was done? A. Well, during the time we was 


shooting the dice, we must have played there for an hour or half an hour or 
better. That was myself and Holt and others around the bed, and Holland, which 
I didn't know. I had a bet with him and Holt, so I lost the bet, and I paid the bet 
off, counted the money on the bed. Mr. Lee Holt picks up his money and Holland's 
money. By then Holland asked about his money and I said I paid him his money. 
I looked and Helt had the money and Holt was playing with the man's money, 
which I didn't know Holt. I didn't: know Holland. 

I said, ‘Give the man his money, because he is after me about it." Holt 
said he didn't have Holland's money. Then he eventually gave Holland the money. 
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He quieted down and then we went to playing, we went on with the dice game, 
158 shooting dice. 

A few minutes later Holland asked me for another bet. I refused be- 
cause I see Holland had been drinking. Then he asked me, he said, ''What is 
the matter with you, are you chicken or something?" : 

I told him no, I just refuse to bet you, and that is all. So he shot a while 
longer and all during the game he continued to nag at me about giving him a 
bet. I still wouldn't give him a bet. 

During the time he got a little warm with me, or ication warm with me. 

Q. By "rather warm" what do you mean by that? A. I guess he was 
angry, for not beginning to bet him back. I had won several bets at the time 
from him and Holt both. . 


Then he shot dice a little while and he kept nagging about the bets. So 
I went to Gray -- which I was standing next to Gray -- 

Q. Now the Gray that you went to, is that the same Gray here who testi- 
fied? A. That is the same Gray that went with the house -- I don't know what 


Gray. | 
Q. Keep your voice up. A. I said "If you are going to cut the game, why 
don't you keep it quiet and make people attend to tner business. I didn't come 
here for an argument," I said. 
He said who was arguing, so I pointed the fellow out. So he did say some- 
thing to Holland about "keep it quiet." i 
So Holland quieted down for a few minutes, and he started back at me again 
about the bets; and during the time he was arguing, I showed some money in my 
hand. I dropped the money on the floor. Just as I bent to pick it up I had the gun 
in my inside coat pocket. The gum fell out of the pocket and I was picking up the 
3 money. Holland had already opened a knife up beside the bed. 
When I stooped to pick up the money and the gun he ran around the bed. 
I just stooped and grabbed it as fast as I could. Someone grabbed me and some- 
one grabbed Holland. I tried to step across the bed to get out of Holland's way 
and I fell. When I fell someone had hold of one of my legs and had me in a 
struggle and I couldn't get out. During the struggle the gun went off. 
-Excuse me, but the first time the gun went off was I first picked it up. 
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Somebody grabbed my arm and the gun went off in the ceiling. I went running 
backwards -- I couldn't get out for the wall, I was behind the bed. Holland 
came around the bed on me. I tried to step across the bed to the door, -- 
which the door was here (indicating). During that time I didn't make it, Hol- 
land was up on me. During the struggle the gun went off again. 

160 After the gun went off Holland, he was shot, I guess he was, he fell on the 
opposite side of the bed from where I was. I crossed on over the bed and went 
around the bed where Holland was. 

Q. You will have to speak louder. A. I said after Holland fell down be- 
side the bed, I finished crossing the bed after they released me and my leg, I 
got up and went around the bed where Holland was, and he was laying on the 
floor. 

I told Gray that we would take him to the hospital, because when Holland 
got shot, I didn't shoot Holland because I wanted to, I was forced to. I had to. 
Holland had a knife at the time, and I was afraid. 

Q. Now how close was Holland to you at the time that this shot that you 
mentioned, when you shot him, was fired? A. Mr. Mitchell, I can't say exact- 
ly, because, like I said, all the struggle and wrestling in there and all the 
noise, and I was trying to get out of the way. I know someone had hold of my 
leg which was him. I saw him when he grabbed at me with one hand and had 
a knife in the other. I don't know exactly how close he was on me. 

Q. Would it be a matter of inches or a matter of feet? A. Yes, sir, it 
was inches. It wasn't feet. 

Q. Now had you had any conversation with anybody about Holland before 

161 this incident occurred? A. Do you mean before the party? 

- Q Had you talked with Holt or any of them about Holland? A. No, sir, 
because I never saw Holland before that night. 

Q. Well did anyone say anything to you about Holland? A. No, sir. 

Q. Now you heard testimony here, Mr. Loveless, that there were three 
shots? A. Yes, I did. 

Q. Were there three shots? A. I don't know a thing about three shots. 
I only remember two. 

Q. Do you know whether anyone else there had a gun? A. No, sir, I 


as. ot J ee Va ad 
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don't. The house was full of people, sir. 

Q. Do you know anything about Holland having been shot in the neck? 
A. No, sir, I don't. 

Q. Now you said that Holland had the knife. In which hand did he have 
the knife? A. Holland had the knife in his right hand. 

Q. Now when did you last see that knife? A. When I last saw the knife 
was when I went back in there to get my cap that I dropped on the floor during 

162 the struggle after they put Holland in the car. I saw the knife when he 
was on the floor. But when I went back to get my cap there wasn't nothing 
laying on the floor but my cap. 

Q. You last saw the knife before you went out? A. That is right, after 
I went back around the bed where Holland was the knife was lying there. 

Q. The knife was on the floor? A. That is right. 

Q. Then you left the toom? A. Yes, sir, we put Gray in the car -- I 
mean Holland in the car -- Gray and L 

Q. You and Gray put him in the car? A. That is right, sir. 

Q. How long was it before then, sir, that you returned to this bedroom to 
get your cap or whatever it was -- your hat? A. I would say maybe ten or 
twenty minutes, because I stayed out to the car with Gray. It seemed like he was 
undecided about taking him to the hospital. I was talking to him. He said he 
would take him after he wouldn't call the ambulance. 

Then during the time I said to Gray -- my clothes were torn off of me 
-- I said "If you need me, I will go to the hospital with you. If you don't need 
me I will go home and change my trousers." 

163 He said--Gray saidtome, "It wasn't your fault, Iwill take care of things." 

I said, “Okay. If you need me let me know," and I also gave him my tele- 
phone and I went home. I stayed around the house and. no one ever called me, 
so I just figured -- | 

Q. Don't tell us what you figured. Then you came back after he had been 
put in the car, you say you came back into the house? A. That is right. 

Q. Now when you came back into the house and you went to seek your hat 
or cap -- which was it, a hat or a cap? A. It was a cap. 


Q. Now when you went to seek your Cap, was that in the bedroom? 
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Did you go to seek it in the bedroom? A. Yes, sir, that is where I dropped it 
at. 

Q. And was the knife there at that time? A. No, sir, it wasn 't there at 
that time. There wasn't anything there but my cap at the time. 

Q. Was there any inquiry made by you or any conversation had by you 
with respect to the whereabouts of the knife that you had last seen on the floor ? 
A. Yes, sir. I asked Lee Holt had he seen it. He said he hadn't. I asked Mr. 
Gray about it. He said he didn't move it. 

164 QQ He said he didn't move it? A. That is right, sir. 

Q. Did he indicate whether he knew who did move it or not? A. No, 
sir, he didn't. 

Q, How far did you go in school? A. I didn't go very far because I had 
to work all my life. I only had a mother to raise us kids so I had to work all 
my life. I didn't go too far in school. I went to the Fifth Grade. 

Q. Do you read and write well? A. No, I don't, not too good. 

Q, And what you told us today in effect and substance is what you told 
the police officer? A. I didn't quite understand you. 

Q. I say what you told us today is in substance and effect what you told 
the police officers? What you testified today, is this the same thing you told 
the police? A. Oh yes, that is right. Yes, sir. 

CROSS- EXAMINA 


TION 
* * *€ *€ *€ *€ * * 


166 Q. Yes. And during all of this time when you were in the place and the 
word "chicken" was used you had a gun in your possession; isn't that correct? 
A. That is right. 


* * *€ * &€ *€ * * 


167 Q, Was it just in the pocket or was it in a holster of any kind? A. Just 

in the pocket. 

Q, And at the time that that gun was in your pocket you had some bullets 
in it, did you not, sir? A. That is right, sir. 

Q. Do you recall how many bullets you had in that gun? A. No, sir, be- 
cause I didn't put them in there. 

Q. How long did you have the gun? A. About twenty minutes or half an 
hour. 
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Q. Then how do you know there were bullets in the gun if you say you 
did not put them in there? A. As to that, well, because it was in there, the 
fellow I got it from told me they were in there. 

Q. But you didn't break it down, break the gun to see if there were 
bullets in it? A. I did not. 

168 Q. But you were told? A. That is right. | 

Q. Did he tell you how many? A. He didn't say. 

Q. So that when the word "chicken" was used you had the gun in your 
pocket; is that correct? A. At the time, yes sir, it was in my pocket. 

* * * € * € * 

Q. Did he have anything in his hands when he oe the word "chicken?" 

169 A. Yes, sir, he did. 

Q. Did he have anything in his hands when he used the word "chicken?" 
A. No, sir, he didn't. We was only arguing about me betting. 

**¢*£ * € © € +). 

175 Q. Did you tell this to the police: "I was against the wall and I tried to 
step across the bed to get out the door. I fell on the bed and that is when he 
fell on top of me. During the struggle I felt the gun drop out of my pocket on 
the floor." 

Did you tell the police that? Can you see where I am reading (indicating) ? 

MR. MITCHELL: What page are you reading from? 

MR. CAPUTY: Page two. 

"TI was against the wall and I tried to step across the bed to get out the 
door. I fell on the bed and this is when he fell on top of me. During the strug- 
gle I felt the gun drop out of my pocket on the floor." : 

Did you tell the police that? 

THE WITNESS: Yes, sir. 

* *¢ * * * * 
181. A. Like I told you, during the struggle I do not know exactly how every- 


thing did happen, Mr. Caputy. But I know I did not just up and shoot Holland. 
eee eee ee 


190 Q. Now, why did you, after you were at that party and at that dice game, 
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why didn't you give that gun to Gray to keep, knowing you had a loaded gun 
in your possession? A. I didn’t have that gun in my pocket to hurt no one. 
I don't see why I should be afraid to keep it in my pocket. I trust myself 
with it. I didn’t have to hurt anybody with it. 

Q. Now, as a matter of fact, sir, there was no knife at all in the posses- 
sion of Holland at any time? Isn't that correct? A. Says who? That is not 
correct. Iam not blind. I could see very good. 

Q. And, as a matter of fact, the shooting took place as you were stand- 
ing at one side of the bed and Holland was standing on the other side of the 
bed, you extended your hand you shot? A. That is wrong. Absolutely wrong. 

Q. That didn’t take place that way at all? A. That is absolutely wrong. 
Absolutely wrong. 

* *¢ *¢ * * * * * 
196 THE COURT: I am trying to find out. You said two or three people 
had hold of you and you had your gun down here, and the gun went off? 

THE WITNESS: That is right. 

THE COURT: Did the gun go off, or did you shoot Holland because he 
was about to attack you? 

THE WITNESS: Holland had me during the time and I was afraid during 
the fight -- in any case, I am afraid of a knife. 

THE COURT: You were afraid of the knife? 

THE WITNESS: That is right. 

THE COURT: That is the reason you shot Holland? 

THE WITNESS: That is right. 

THE COURT: You did shoot him, is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: You don't mean to say you had your hand on the gun and 
it was down by your leg and somebody grabbed the gun and it went off, did you? 

THE WITNESS: I would not say somebody grabbed the gun, but they had 
hold of my arm during the time. But the gun went off. 

THE COURT: Did the gun go off because somebody grabbed your hand, 
or did you shoot the gun because Holland was about to attack you with a knife? 


nosed 6 Sense ee ce 
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197 THE WITNESS: I would say I shot him because he was attacking me with 
the knife, because I was nervous and afraid and I was squeezing the gun to 
try to keep him from taking it and all of that. : 
THE COURT: All right. 


* * * * © *& 
Washington, D. C. 
Thursday, March 13, 1958. 

The above-entitled matter was resumed for hearing before the HONOR- 
ABLE EDWARD M. CURRAN, a United States District Judge, at 10 o'clock 
a.m. : 

APPEARANCES: 

For the Government: 
Victor Caputy, Esquire 

For the Defendant: : 

Curtis P. Mitchell, Esquire 
i a a) ese 
PROCEEDINGS 
THE COURT: Will counsel come to the Bench, please? 
(Bench Conference:) 

THE COURT: I would like to put in the record first that I see no evi- 
dence upon which I can base an instruction for manslanghter? 

You may have an exception to it. 

MR. MITCHELL: Yes. 

THE COURT: I want to instruct them it is either second degree murder 
or nothing. 

Have you numbered the instructions? 

MR. CAPUTY: Yes. | 

THE COURT: Defendant's instruction number cre. 

MR. MITCHELL: Is that the one on the Marshall case? 

THE COURT: About self defense. 

Instruction number two, what is or what is not an overt demonstra tion 
of violence sufficient to justify resistance which ends in the death of another 
orthe party making the demonstration varies with the circumstances and you 
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are to determine whether the circumstances justified the instant action be- 
cause of reasonable apprehension of danger. 

That is granted. 

Defendant's prayer for instruction number three. 

203 You are instructed that as a matter of law that the defendant is pre- 
sumed to be innocent, is not required to prove himself innocent or to produce 
evidence along that subject. In considering the testimony you must consider 
it and view it in the light of the presumption. 

That is granted. 

Defendant's number four. The Court instructs you that as to the charge 
of murder in the second degree ~- that is not the law. You don’t have to have 
an intent to kill in second degree murder. You don't have to have a purpose to 
kill on second degree murder, if you have malice. Intent to kill is first degree 
murder. 

MR. MITCHELL: That is where it is premeditation. 

THE COURT: But you don't need intent to kill on second degree murder. 

MR. MITCHELL: I object to the denial of it. 

THE COURT: That is denied. 

Defendant's number five. You are instructed -- now the Supreme Court 
has disagreed with that instruction. 

MR. MITCHELL: You don’t remember the case, just for my edification? 

MR. CAPUTY: Holland versus JU. S., I believe it is. 

THE COURT: Holland versus U. S. 

So upon the authority of the Holland case I will have to deny it. 

Defendant's number six is the same. That is the same as the Holland -- 

MR. MITCHELL: I don't agree with that. 

MR. CAPUTY: It is the same. 

MR. MITCHELL: I say even though the other is more probable of the 
two. I don't say that here. This is consistent with the presumption of innocence. 
For the law is the Government must establish the defendant's guilt. 

MR. CAPUTY: I think it is the same instruction. 

THE COURT: I will deny it. I think it is too. 

What is this one? Defendant's number 7? That is granted, 
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MR. CAPUTY: Is this one granted, where it talks about the character 
of the deceased? : 
THE COURT: There isn't anything about the character of the deceased. 
MR. CAPUTY: I object to that. There is nothing i in there at all on it. 
THE COURT: The question is whether from his action at the time -- 
that will be granted, as amended. : 
How long do you want? Twenty minutes? 
MR. CAPUTY: I hope not to take any longer. 
THE COURT: What do you want, a half hour? : 
MR. CAPUTY: May I have a total of a half hour, then? 
THE COURT: Oh sure. Ten minutes for rebarar 
Bring the jury in. | 
MR. MITCHELL: I wish to renew my motions for judgment of acquittal. 
THE COURT: That is denied. 
* * *¢+ * *€ *€ * * : 
229 ARGUMENT ON BEHALF OF DEFENDANT 
MR. MITCHELL: This Honorable Court, Ladies and Gentlemen of the 
Jury: 

You have witnessed a rather fanatical distortion of the evidence as given 
to you by Mr. Caputy. It is not Mr. Caputy's recollection or even his Honor's 
recollection. It is your recollection of the facts that is to determine your con- 
clusion in this matter. | 

230 I will refer from time to time to the facts, because I am compelled to. 
Because, as I told you at the very outset, as you will recall, I would establish 
to your satisfaction, over and beyond the pale of duty incumbent upon this 
defendant, that the witnesses produced by the Government were liars. 

You know, there comes a time often, or maybe not too often, either -- 
where there may be a multitude of people who say a certain thing, and all 
of them in fact are lying. But there is one thing you cannot get away from: 
There is an established physical scientific fact. : 

I do not know how to account for the fact that the witnesses offered from 
Holt, Rice, Stevens and all of them right on down, to come down here and take 
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an oath on the Holy Bible in the sight of God and then deliberately lie to you. 

Did they? Let us examine the facts and then we will see. Did they lie 
to you as to whether the man was drunk or not? That was just something that 
was very simple. Here is a man at the time that the coroner performs an 
autopsy upon him, some 12 hours later, has .24 content, alcoholic content in 
his blood. And as the coroner said to you, at one o'clock he was hopelessly 
drunk, unless there was an intervening factor --and that intervening factor 
would have had to have been the doctor who administered to him who had 
administered to him something that had an alcoholic base which would cause 
a rise in the alcoholic content in his blood. 

231 So ladies and gentlemen, I called Dr. Teagle. He told you that he gave 
him nothing that would cause a rise in the alcoholic content in his blood. 

So, did he lie to you? Was he hopelessly drunk, or wasn't he? 

Now many of us, particularly a lot of the men, have had experience 
with drunks. Is there any person who is more beliggerent, (sic), more antago- 
nistic than a drunk? 

Most of the things that come to this court are incidental of people getting 
themselves involved in serious affairs, which result in injury and harm to others, 
nine times out of ten because they were under the influence of alcohol. 

Here was a man, Ralph Holland, six feet some inches tall, 185 pounds. 
You saw the defendant. Now, do you think that he was an over-towering 
fellow? 

Let us go further, ladies and gentlemen. Let's examine the Government's 
evidence. Holt testified he did not know what the argument was about. Now, 
obviously, he was lying because he was part of the argument, he was the one 
who had picked up the man's money when he did not have any business doing 
it. 

232 But for some untold reason he does not want to become a part, to have 
any part or parcel of this affair now, is he does not know what the argument 
was about. He says, I don't know what they were arguing about. Yet the 
other witnesses -~ after all it is somewhat difficult to school these people 
perfectly, you know. There is no question to my mind and I am certain there 
is no question to yours, that they got together and the tale they concocted and 
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the one that they told, they were going to stick by, and that is what they did. 

But the truth is a rather constant thing. Through it all sometimes, and 
fortunately in this instance there was something which would establish the 
truth. Mr. Caputy would just as soon have had an ice pick stuck in his back, 
when it finally dawns upon him that I would be able to establish through the 
garment, that the witnesses who said that all of this distance, that was the theory 
of the government's case -- when he opened up he told you -- this man stood 
away from this man and he took a dead shot or pot shot at the man, like you 
would go to a shooting gallery and shoot at one of the objects there. 

So I sat there and I let him do that, and I let those witnesses lie. I knew 
they were lying, and I knew I would be able to establish that they were lying. 
Unfortunately for Mr. Caputy, his police officer had not told him about that. 

233 He did not know it, ladies and gentlemen. The first he knew -- and I 
defy him to tell you to the contrary -- the first he knew of it was when I 
handed it to Dr. Murphy on that stand. Because his whole theory would have 
been different, and he would have known that these people when they were 
putting all of this distance from the man, was deliberately getting up and here 
is a person six and some feet tall and then shooting. So it did not happen. 

Out of all of this struggle that he has engaged in attempting to cast some 
sort of doubt about the proficiency or testimony of Dr. Murphy, Dr. Murphy 
was his witness. I only surprised him with his witness. I told you I will 
vouch for his credibility. He is an expert. But over and beyond his fondest 
expectations he called in another expert, because he wanted to refute the first 
one and the end was with the last one telling you -- Well, if those things were 
there and you saw them, I am so glad that you had the opportunity to see them 
because you know what was there and you do not have to be an expert. 

I am not one, but I knew at the time, I knew what it was. 

234 Anyone would know what it was. But he did not want it. That was fatal. 
But his expert, Mr. Frazier, in the final analysis, you will recall, when I re- 
cited to him and told him to take for granted the facts as they were, and as 
they had been stated, and as Dr. Murphy said they were -- and what was his 
conclusion then? : 
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From three to six inches. 

Liars. Liars. Is the liberty of a man So cheap that people would come 
and perjure themselves? 

" Tthank God for the fact that I live in America. Iam sure that you do. 
We enjoy under our system of jurisprudence something that is enjoyed by 
very few countries and peoples of this world, and that is the opportunity to 
be tried by a jury of our peers. 

Project yourself, if you will for 2 moment into the seat of that defendant, 
and then say to yourself, "Would I be satisfied in the instance that I were 
charged at this trial and with the circumstances and facts as they are in this 
case, with the testimony that has been offered here by all of them? Would 
you because as jurors you know you sit in a dual capacity. You sit in the 
protection of the community, and by the very same token you sit as protection 
of the rights of every individual. 

235 Yes, Mr. Holt lied. You remember he said he was there and that the 
defendant just pulled out a gun and shot him. 

Now that is obviously a lie because that did not happen, but Mr. Caputy 
wants you to believe him. You know, ladies and gentlemen, in determining 
whether you believe an individual, you must rely upon your every-day ex- 
periences, the experiences that you have had through life. 

Have you not found this to be true, that where a personal will lie to you 
about a little thing, he will lie to you about a big thing? 


Have you not found that where a person has lied to you several times, 


you cannot place any confidence in what they say? 

So then, it is not in this case whether you believe Mr. Caputy's witnesses. 
I frankly, honestly and sincerely then say to you, I do not think you can. But 
the law requires more than that under our system of jurisprudence. The de- 
fendant is presumed to be innocent, and that presumption prevails until such 
time as the government can prove and establish to your satisfaction beyond a 
reasonable doubt, that he is guilty. 

So, in this instance with respect to his witnesses, there is no question 
but that there is a reasonable doubt. But we have gone beyond that premise, 
ladies and gentlemen. We have established it as a fact -- the cold scientific 
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fact -- substantially what he says: And however hard Mr. Caputy might try 
236 to make some demonstration that has not been given -- no one has tes- 
tified with respect to these gesticulations, all of this reaching. I suppose the 
man bent over the bed and said, "Here, shoot me." 

No such thing happened, and that would be absolutely ridiculous to suggest 
it. And that is the extent and the extreme to which he has gone to try and prove 
his case, to extricate it from what was a hopeless position, and what I say to 
you still remains hopeless. 

The evidence was, even as given by his witnesses, that there was a 
struggle. Now what happened in the case? It is very simple. It is not as 
difficult as he would have you believe. Let's cast no shadow or smoke screens 
here. This man's liberty is at stake and he is entitled to fair play and fair 
treatment. Not any hocus-pocus. Let's level with the facts. 

And I defy the government to do it. Level with the facts, what is honest, 
what is right, what we know is it, and let's not distort them. 

The evidence was in substance and sum total that the defendant had had 
these words with the man, the decedent party. 

237 That the occasion for the discussion or the disturbance between them 
was the very witness Holt, who dishonestly picked up some money that did 
not belong to him. Now, I am not concerned with the fact that the other witness 
Gray came here and lied to you about his selling whiskey and lied and said 
that he did not cut the game. You know that that is what it was for. He was 
making money from it. We know that. I am not interested nor am I interested 
in the fact that here he said he did not even get in the game and then I estab- 
lished that he admitted under oath before that he did play. 

That is not too important. However, that does demonstrate I think 
beyond any question that he is a liar: And I would not want to trust anybody 
who is a liar and a proven liar with something as important in the scheme 
of justice and the administration of justice as a man's living. 

When the defendant dropped his money, and there had been this argu- 
ment which all came about because of Holt, when he dropped the money, he 
said that he dropped the gun. 
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Now about that gun, ladies and gentlemen, this man is not charged with 
carrying any dangerous weapon. That is not a part of your consideratim. 
That is not to be held against him. When he bent over -- and that morey was 
on the floor, and he went over and the gun fell to the floor. Now, remember, 

238 if you will, there was a statement at that time about that time and almost 

simultaneously, by the decedent, "I don't scare easily." 

Remember now, the knife had been seen on two prior occasions. On 
one occasion it was seen, the first when Holt had been reneging about giving 
the man the money. It thenbecomes clear why Holt gave him the money, because 
the man had opened his knife, and when Holt paid him, he put the knife--not closed 
-- back into his pocket, and it was then at the time that the gun was dropped, 
the gun and the money had dropped, that he said, "I don't scare easily," and 
he got his knife and started at him. 

Nobody has offered a reasonable explanation as to how Holland ends up 
on one side when he started out on the other. 

And then is when he started running. Now doesn't it seem reasonable 


and perfectly logical that there was a melee at this point? Here is a gun 
dropped on the floor, and here is a man running around here, trying to cut 


somebody, and the defendant stated at that time, "He has got a knife, look, 
out, Holt." And Holt admitted that had been said. He remembered that, after 
239 I pulled it out of him that he had said it on oath. 
All. of those men in there, can't you imagine the melee that you had 
there? Of course you can. 

And the defendant says he reached to get the gun and the man was coming 
around with the knife and he was trying to get it and he beat him to it, and when 
he did, somebody else got hold of him and it went up in the air and the gun 
went off. 

Well, now, he is not charged with the gun going off, either. And then with 
that he said he attempted to get out, to get away, that he did not want to hurt 
anyone and he did not want to get hurt, and that he was afraid of a knife, and 
that he was afraid of being cut. But notwithstanding that Holland was asked -- 
well, of course Holland was still after him. Holland was evidently shielded in 
some fashion and he was still trying to get around to him. This man was in. 
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no position, because he might injure someone else other than Holland, and 
he is trying to get away, and when he tries to cross the bed in order to get 
to the door, somebody grabbed him. , 
While he is grabbed, in that position, Holland gets to him and gets one 
240 hand to him and I suppose is getting ready to cut him with the knife. 
Obviously, he is right on top of him. 

Look where he was shat. And you saw the evidence of this when it was 
demonstrated to you by me earlier in the course of this. He says at that 
point he first fired because he was afraid that the man was going to do serious 
bodily harm to him. : 

What does Mr. Caputy want? Mr. Caputy says that he could have with- 
drawn. He attempted to do that. But legally he is under no duty nor obligation 
to do that. To withdraw. You do not have to run. You can stand your ground. 
But he attempted to run. He attempted to do everything that was reasonably 
possible to avoid this situation. You had an opportunity to observe the defendant 
on the stand. You observed that as far as I know and as far as has been demon- 
strated in this case and all you can go by is the evidence that has been pro- 
duced in this court, I assure you if the defendant were a person of given 
propensities or had indicated any propensities of a wilful disregard for other 
people's safety, or a person who was known to attack other people, a person 
who has a record, it would have been brought to your attention. 

Moreover, ladies and gentlemen, Mr. Caputy has said a lot of things. 

Mr. Caputy as the prosecutor had a right to bring in any one he wanted to 
241 to refute what this defendant said. 

Now, you have heard much said about confessions or statements of de- 
fendants. But he avoided this one like the plague except for the one little 
thing. He does not want anything to do with the defendant's statement. 

Now, isn't that peculiar? Here is a man with a fourth grade education 
or less, an unlettered man. This man is not capable of fabricating a deliberate 
lie and allowing it to be consistent. If he had lied to you, and there was a rank 
inconsistency in what he said, he would have been the first to say "Put in the 
statement." Gi 





34 

But he avoided that like the plague. And he would like to avoid this like 
it has a plague, too, but I will not let him. 

If what the defendant Loveless said, that Gray said to him, when this 
man said, Iam very sorry, -- there was no callousness there -- "I am very 
sorry that I had to shoot him, I did not want to; let's take him to the hospital." 

And he offered to take or go with him to the hospital. Does that sound 
like a person who has a malicious and wilful disregard for someone else -- 
"Let's take him to the hospital?" 

242, Who, then, left and who went home? And what did Gray say to him? 

“It wasn't your fault." 

When we had him on the stand, he denied that. But that was spontaneous, 
ladies and gentlemen, at that time, we all have these circumstances and all of 
these factors were there. 

"It was not your fault." 

MR. CAPUTY: Gray never made that statement. 

MR. MITCHELL: The defendant testified that he made it. If he did not 
make it, you could have had him down here to refute it. 

MR. CAPUTY: Let's put it that way, Gray never made that statement. 
I object. 

THE COURT: What was the statement? 

MR. MITCHELL: I said that the defendant said -- 

MR. CAPUTY: That Gray said that it was not your fault. 

Gray never made that statement. 

MR. MITCHELL: Mr. Caputy is trying to testify. The defendant testi- 
fied from the stand that Gray said it was not your fault. Now refuse that. 

243 MR. CAPUTY: We will state it that way. 

THE COURT: That is not testimony that Gray said it then. 

MR. MITCHELL: I said, if he said it. He has not refuted it. 

MR. CAPUTY: He did not say that. He said that is what Gray said. 

MR. MITCHELL: Well, why didn’t I bring Gray here, too. 

THE COURT: I do not wish any argument between you two. 

MR. MITCHELL: Very well, your Honor. 

THE COURT: I will sustain the objection. You cannot bring in what the 





defendant told Gray. 

MR. MITCHELL: I didn't. 

THE COURT: If Gray said it, it is one thing. 

MR. MITCHELL: That is what I said. | 

THE COURT: If the defendant said Gray said it, that is another thing. 

MR. MITCHELL: He said it from the stand, Your Honor. 

MR. CAPUTY: Who said it from the stand? 

MR. MITCHELL: The defendant. 

MR. CAPUTY: Well, Gray did not say it. : 

THE COURT: You cannot put in what the defendant said that Gray said. 

MR. MITCHELL: From the stand? | 

THE COURT: From the stand. 

MR. MITCHELL: Well, I object to that. He has an opportunity to refute 
it. 


THE COURT: No, the competent evidence is for what Gray said from 
the stand, 
You are saying now that the defendant said that Gray told him that the 


defendant was not responsible, right? 

MR. MITCHELL: That is what he said. He testified to that. 

THE COURT: All right, the jury has heard that. But you cannot conclude 
from that that Gray has made up his mind that he was not responsible. That is 
for the jury to decide and does go to Gray's credibility. 

MR. MITCHELL: All I am doing is repeating the statement the defen- 
dant said. I said that he did not refute it. 

MR, CAPUTY: He did not say that. He said that is what Gray said in 
his argument. 

THE COURT: You cannot argue to the jury that leva said it. You can 
say to the jury that the defendant said that Gray said it. 

245 MR. MITCHELL: That is what I have done, Your Honor. 

MR. CAPUTY: Well, he did not, Your Honor. | 

THE COURT: Allright. He says that is what he has done, and that is 
as far as it will go. Go ahead. ! 

MR. MITCHELL: a! the defendant said, and testified from the stand, 
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that Gray said, it was not his fault. Now that is what happened. 

And I further said that Mr. Caputy had had an opportunity to bring Mr. 
Gray in here to refute that, and he did not. 

Now, I also say that the defendant testified that he had bruises and his 
clothes were torn, and that he called this to the attention of the police officer. 

MR. CAPUTY: He did not say that. Now he interrupted me in my argu- 
ment, and in his argument he calls me a fanatical distortionist of the evidence. 
That is not what the defendant said. 

The defendant said he had no bruises, no marks. He only had some 
scratches where they took hold of him. 

If anyone is distorting the evidence, he is distincly distorting it. 

246 THE COURT: It is up to the jury what the evidence was of the defendant. 

MR. MITCHELL: Ladies, and gentlemen, it just is as I told you at the 
outset, it is your recollection, as you see. It is your recollection that counts. 
You are the factual determiners in this case. 

I, of course, can be mistaken. I have accused Mr. Caputy of being mis- 
taken many times, wilfully. Now he may make the same accusation of me, I 
am sure. But it is your recollection that counts, what you recall the evidence 
as having been, and you can reach your determination on that. 

Now then, ladies and gentlemen, I do not wish to bore you. I will close 
in 2 moment or two. No sane person wants to deliberately take the life of 
another. Of course the life of Ralph Holland was dear to him. But we must al- 
ways remember that when a person acts under the apprehension of fear -- 
great fear -- and of bodily harm to himself, or to herself, they may take 
the life of another person because, if they believe, under those circumstances 
that they were going to be hurt, they have a right to protect themselves, even 
though it may mean the taking of the life of another. 

247 Ladies and gentlemen, Mr. Caputy made much about the knife not being 
there. Well, I do not know who moved the knife. I don’t know where the knife 
is. But when the officer went there and searched, according to the officer 
from the stand, he did not look for a knife. He was looking for a gun. And in 
that connection, ladies and gentlemen, it is the strangest thing -- now the fatal 
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wound, obviously, as the coroner testified -- I do not know why he is making 
so much ado about the man being shot in the neck because the coroner says 
that was not the fatal wound. The fatal wound was the one that was shot 
here in the lower mid-sternum. 

The decedent was admittedly shot by this detendant. But the circum- 
stances under which the shot was made was scientifically demonstrated here 
and as to when he told you what happened, 

Now, also, it seems odd to me that here the police find a hole in the 
wall -- now there must have been a pellet up there, but they do not get that. 
Now this man is supposed to have been shot in the neck and the bullet had 
come out, now that was somewhere in there, too. The man has told you that 
all he knows about are two shots. That the one that went in the ceiling and 
one he fired and in here (demonstrating coat.) 

248 He did not say anything about this being an accident. He is trying to 
make it look like an accident -- indicating Mr. Caputy. He did not say it was 

an accident. He said he fired because he thought the man was going to hurt 

him. : 


And you recall his Honor I think interrogating him on that point: Was 
that the reason you did it? And he said, "Yes, Your Honor, that is the reason I 
did it."’ 


So, let us not get away from the issue in a something in to this 
case and last, ladies and gentlemen, I say to you that the Government has failed 
in its obligation. As I started out, I told you that the scientific facts in this 
case demonstrated the falsity of the testimony offered HY the Government's wit- 
nesses. | 
Now, remember, he got so mad at Mr. Holt ae one time because Holt 

told him a lie, from the stand. He got mad and he jumped up and said something 
about "Surprise" or something. Oh, he was angry, because he knew he was lying. 
Now that is the caliber, that is the type of witnesses he had, a bunch of liars. 
We have demonstrated that they are, by simple things, that they have lied. 
249 I respectfully submit, and I shall not engage you longer, that the proper 
verdict in this case is one of not guilty, for the defendant acted in self-defense. 
* *£ * * *£ € * * 
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Washington, D. C. 
March 13, 1958 

The above-entitled matter was resumed for hearing before the HONOR- 
ABLE EDWARD M. CURRAN, sitting in Criminal Court No. 4, at 1:45 o'clock 
p.m., March 13, 1958. 

AFTERNOON SESSION 
THE COURT: Will counsel come to the bench, please? 
(Bench conference:) 

THE COURT: I have been giving quite a bit of consideration to this 
question of manslaughter; and the more I think about it the more I am convinced 
that I have got to give it, for this reason: that if the shooting in this case was 
done -~ and the jury believes that it was done -- without malice, it is man- 
slaughter. If it was done with malice, it is murder in the second degree. And 
if it was done in self defense, it is nothing. 

MR. MITCHELL: The only thing about that, your Honor, is this: that 
was my position, really, in the first instance. However, neither of us, in view 
of what your Honor said, argued with respect to manslaughter at all. 


THE COURT: Of course not. You wouldn't argue for manslaughter 
anyway. : 
MR. MITCHELL: I am not arguing for it. But I would have argued that 


even the elements -- 

THE COURT: Do you want to object? If you want to object to my giving 
it for manslaughter, of course that takes that out. 

MR. MITCHELL: I am not objecting to your giving it for manslaughter. 
But I frankly don't know what to say to your Honor in view of the fact that 

neither he, nor I -- 

THE COURT: He gave it second degree. 

MR. CAPUTY: That is right. 

THE COURT: Well, I am going to give it. I don’t think the rights of 
either side are prejudiced by it. Because it is more favorable to the defense 
than it is to the government. I just don't want to be in the position of depriving 
the defendant of an instruction which he might be entitled to. 

Have you got something more there? 
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MR. MITCHELL: No. Just a piece of paper. 
(In open Court:) 
CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the defendant in this 
case, Willie L. Loveless, is charged in an indictment containing one count, 
which alleges that on or about January 26, 1957, within the District of Columbia, 
Willie L. Loveless, with malice aforethought, murdered Ralph Holland by means 
of shooting him with a pistol. 3 

This charge is known as murder in the second degree; and this paper 
writing that I have just read to you constitutes the indictment in the case. It 
is not evidence in the case and it is not to be considered by you as evidence 
in the case, for it is merely the charge or the allegation that has been placed 
against the defendant, each material part of which must be proved by the 
government beyond a reasonable doubt. You are therefore instructed that you 
will not regard the indictment as evidence against this defendant. 

This defendant is presumed to be innocent and that presumption abides 
with him throughout the progress of the trial until it is overcome by evidence 
establishing his guilt beyond a reasonable doubt. 

The defendant is not required to prove himself innocent or to produce 
any evidence at all on the subject. In considering the testimony you must con- 
sider it and view it in the light of this presumption, with which the law clothes 
the defendant. It is a presumption, as I have stated, that abides with him 
throughout the trial until the evidence convinces each of you of the defendant's 
guilt beyond a reasonable doubt. 

The burden, ladies and gentlemen of the jury, ina criminal case is 
always upon the government to prove a defendant guilty beyond a reasonable 
doubt. That doesn’t mean that the government must prove a defendant guilty 
beyond all doubt whatsoever; or prove a defendant guilty to a mathematical or 
absolute certainty. It merely means that the government must prove a defen- 
dant guilty to a moral certainty, or as it is stated in the law, proves a defen- 
dant guilty beyond a reasonable doubt. 

I know that you are familiar with what a reasonable doubt is. Itis a 
doubt for which you may assign a reason. It is a doubt based on reason. It is 
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predicated on reason. It connotes something of substance as compared with 


something shadowy. It is sucha doubt as would leave a juror's mind, after 

a careful and candid investigation of all of the facts and circumstances, SO 
undecided that he cannot say that he has an abiding conviction of the defendant's 
guilt, or such a doubt as in the grave or more important transactions of life 
would cause an ordinary and prudent person to hesitate and pause. 

A reasonable doubt, ladies and gentlemen of the jury, may arise not 
only from the evidence produced but also from lack of evidence. As I have 

told you, the law does not impose upon a defendant the duty or pro- 
ducing any evidence, because the burden is upon the prosecution to prove a 
defendant guilty beyond a reasonable doubt of every essential element of the 
crime charged, and a defendant has the right to rely upon the failure of the 
government to prove its case beyond a reasonable doubt. 

Therefore, in order to establish proof beyond a reasonable doubt, the 
evidence must be such as you would be willing to act upon in the more impor- 
tant affairs of your own life, for you cannot convict a defendant on mere sus- 
picion or conjecture, 

If after an impartial comparison and consideratim of all of the evi- 
dence you can candidly say that you are not satisfied that the defendant is 
guilty, then you have a reasonable doubt, and under those circumstances it 
would be your duty under the law to return a verdict of not guilty. 

On the other hand, if after such comparison and such consideration of 
all of the evidence as you have heard it from the witness stand you can truth- 
fully say that you have an abiding conviction of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important matters in your 
own affairs, then you have no reasonable doubt, and under those circumstances 
it would be your duty under the law to return a verdict of guilty. 

As you know, you are the sole judges of the facts in the case, ladies 
and gentlemen of the jury, and in this respect the Court cannot be of any 
assistance to you whatsoever. It is for you to decide the weight that you will 
give the evidence as you heard it from the witness stand, and you should 
weigh carefully every fact and circumstance which has been submitted to you 
for your consideration. 





As you know, you are the ones that pass upon the credibility of the 
witnesses, and in this respect you have a right to consider the manner of tes- — 
tifying when the witness was on the stand; whether the witness was evasive; 
whether there was a tendency to distort; whether the witness was frank and 
candid in his testimony; whether the witness was contradicted on material 
facts; whether the witness had any interest in the outcome of the trial; 
whether the witness impressed you as a truth-telling individual; whether 
the witness impressed you as a person having an accurate memory and recol- 
lection. 

And you may also consider the probability or improbability of the tes- 
timony as told by a particular witness and its harmony or incongruity with 
other testimony in the case that you do find established beyond a reasonable 
doubt. 

You are also instructed that if you believe from the evidence that any 
witness has intentionally testified falsely concerning any material fact about 
which the witness could not reasonably have been mistaken, you are at liberty 
to disregard all the testimony of such witness or accept such part of the 
testimony as you deem worthy of belief. 

This is a prosecution, ladies and gentlemen of the jury, under the Code 
of Laws for the District of Columbia, Title 22, Section 2403, which provides that 
whoever with malice aforethought kills another, is guilty of murder in the second 
degree. 

Now ladies and gentlemen of the jury, the defendant therefore is charged 
in this case with a homicide. Now homicide is a killing of a human being under 
any circumstances, by the act, agency, or commissim of another. 

Now at common law, ladies and gentlemen, homicides are divided into 
two classes: one class consisted of murder and manslaughter; and the other 
class consisted of excusable or justifiable homicide. 

Murder and manslaughter and culpable homicides. (sic): And a culpable 
homicide is the felonious killing of a human being. No criminal responsibility 
attaches where there is an excusable or a justifiable killing or homicide. 

Now whether the homicide is murder or manslaughter depends upon 
the intent expressed or implied at the slaying. To constitute murder it is 
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essential that the element of malice be present. Unless there is a killing with 
malice there can be no murder in any degree. In the absence of express or 
implied malice the crime, if unlawful, if not justifiable or excusable, is man- 
slaughter only. 

Now in this jurisdiction, that is in the District of Columbia, murder 
is divided into two degrees: first degree murder and second degree murder, 
and each degree is characterized by particular elements. 

The absence of a premeditated design to take life characterizes second 
degree murder and distinguishes it from first degree murder. Now I am ex- 
plaining these two degrees to you so that you may understand what murder is. 
Because the defendant in this case is not charged with first degree murder. 
He is not charged with having a preconceived idea to take life. He is charged 
only with second degree murder; and as the Code has said, a killing with malice 
aforethought is second degree murder. And as I have told you, if malice is 
absent, it is not murder. If it is unlawful and it is a killing without malice, 


it is manslaughter only. 


Now what is this malice that we speak of? Malice, ladies and gentle- 
men of the jury, implies a condition of mind which prompts one to commit or 
direct an act willfully. It is not limited in its meaning to hatred or ill will, 
but it denotes a wicked and corrupt disregard for the lives and safety of 


others; a failure to social duty. 

Malice in the eyes of the law, ladies and gentlemen of the jury, is a 

state of mind which shows a heart fatally bent on mischief. And as I say, it 

| is an essential element of the crime of murder. It may be either ex- 
press or implied. Either typically characterizes murder in the second degree. 
Because murder in the first degree, it is necessary that the malice be ex- 
pressed. 

Malice is said to be implied where there is no deliberate mind and 
form designed to take life, but where the killing nevertheless is done without 
justification and excuse and without provocation, or without sufficient provo- 
cation to reduce the crime to manslaughter. This is characteristic of second 
degree murder. 
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Therefore, murder in the second degree is an unlawful killing of a 
human being by another, with malice, and without a purpose or intent to 
kill -- and with a purpose or intent to kill, provided the purpose or intent was 
not accompanied by deliberation or premeditation. An intentional killing with- 
out premeditation or deliberation may be murder in the second degree. 

Murder in the second degree is also the unlawful killing of a human being 
by another, with malice, but without a purpose or intent to kill, as when the act 
which imports danger to another is done so recklessly or wantonly as to mani- 
fest depravity of mind or disregard of human life. 

314 So there you have the two classes of murder in the second degree. It 
may be with an intent to kill, provided it isn't premeditated; or it may be with- 
out an intent to kill, if it is done by an act which imports danger to another 
and is done so recklessly or wantonly as to manifest depravity of mind or 


disregard of human life. In both, malice must be present. 
If the homicide is not murder in the second degree and yet it not justi- 
fiable nor excusable, of course it follows that it is manslaughter. 


Now we have two types of manslaughter, ladies and gentlemen of the jury, 
and I am going to tell you what they are so that you can understand the nature 
of this case. Manslaughter is not a degree of murder; it is a distinct offense. 
It is the unlawful killing of a human being done without malice, express nor 
implied; either with a sudden quarrel with intent to kill, or in the commission 
of an unlawful act. 

In other words, it may be where the homicidal act is done intentionally 
under the influence of passion, provoked or occasioned by adequate provoca- 
tion, which in the human frailties of the law is sufficient to palliate the 
offense; or it may be where the homicidal act resulted from certain unlawful 
acts not with the intention to take life. ! 

You may consider these elements in Peers whether the defendant 
is guilty of murder as indicted, which is guilty of murder in the second degree; 
or you may consider whether or not the defendant is guilty of manslaughter, all 
depending upon the weight that you give the evidence as you heard it. 

You may also, of course, return a verdict of not guilty, if you have a 
reasonable doubt about whether or not he is guilty of murder in the second 
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degree or whether he is guilty of manslaughter; and of course you may return 
a verdict of not guilty if you are satisfied that he acted in self defense. 

You are, therefore, instructed that if you believe and believe beyond 
a reasonable doubt that on or about January 26, 1957, within the District of 
Columbia, Willie L. Loveless, with malice aforethought, murdered Ralph V. 
Holland by means of shooting him with a pistol, it would be your duty under 
the law to return a verdict of guilty as indicted.. If you have a reasonable 
doubt about it, you should return a verdict of not guilty. 

You are also instructed, ladies and gentlemen of the jury, that if you 
believe and believe beyond a reasonable doubt that on or about January 26, 
1957, within the District of Columbia, Willie L. Loveless murdered Ralph V. 
Holland by means of shooting him with a pistol, but that he did not possess 
the malice aforethought as I explained to you, it would be your duty under the 

law to return a verdict of guilty of manslaughter. If you have a 
reasonable doubt about that, you must return a verdict of not guilty. 

Now ladies and gentlemen of the jury, the defendant does not deny 
that he shot the deceased, Ralph V. Holland; and it is not denied that Ralph 
VY. Holland died from the shot. The defendant says that he was under com- 
pulsion to do what he did, to protect himself. | 

The right to kill in self defense, ladies and gentlemen of the jury, is 
founded upon necessity, real or apparent. The right exists only in extremity, 


where there is no way of avoiding the harm that is apparent to the person 


resorting to the right. Of course, if there is no real or apparent necessity 
for the killing, the defense fails. 

In order to assert self defense as an excuse Or justification for the 
homicide, you are instructed that the defendant must have been in imminent 
danger of death or great bodily harm at the time of committing the homicidal 
act, or must have had reasonable gounds for believing and did in good faith 
believe that he was in such peril, and that the killing was necessary to avert 
that peril. 

Self defense means self defense from a present danger or imminent 
grave danger from a person who might maim him, or which might be perma- 
nent in character, or which might result in his own death. If a man believe, 
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reasonably believes that he is in immediate danger of death or grevious 
bodily harm from his assailant, he may stand his grou , and if he kills him 
he has not exceeded the bounds of lawful self defense. 

What is or what is not an overt demonstration of violence sufficient 
to justify a resistance which ends in the death of the party making the demon- 
stration, varies with the circumstances, and you are to determine whether the 
circumstances justified instant action because of reasonable apprehension of 
danger. 

The right of the defendant when in danger to take life does not depend 
upon whether there was an immediate opportunity to escape, because one 
under such circumstances is not compelled to flee. The question is whether 
from his action at the time, the defendant could reasonably infer or believe 
that he was in danger of the loss of his life or serious bodily harm. 

One cannot go further than is reasonably necessary in the defense 
of his person. He cannot carry his right of self defense to the extent of using 
a deadly weapon upon his assailant except where, to his apprehension as a 


reasonable man, such extreme measures are necessary to save him from 
death or great bodily harm. 

318 You are also instructed, ladies and gentlemen of the jury, that the 
defendant has pleaded self defense in this case, and the defendant has a right 
to kill in self defense when, as I have told you, it is founded on necessity, 


real or apparent. 

You may therefore, ladies and gentlemen of the jury, return one of 
three verdicts: either guilty as indicted; guilty of manslaughter; or not guilty. 

As counsel has told you, you are not to consider the fact that he was 
carrying a deadly weapon without a license. That is another charge that has 
not been placed against the defendant. 

However, where the carrying of a deadly weapon is admitted or proved 
in a case, in the sense that it is established as a fact beyond a reasonable 
doubt, and under circumstances not amounting to self defense, malice may be 
implied. For a loaded pistol is per se a deadly weapon. 

However, if the deadly weapon was used in self defense and you are 
satisfied from the evidence that the defendant acted in self defense, or that 
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the evidence raises a reasonable doubt about it, then of course the use of the 
pistol under the circumstances would not imply malice. 

Now there is nothing complicated about this case, ladies and gentle- 
men of the jury. The issues are pretty well defined. The defendant is charged 
with murder in the second degree. Ralph V. Holland is dead. Ralph V. Holland 

was shot with a pistol by the defendant. 

Now the issues submitted to you are for you to determine the circum- 
stances under which Ralph V. Holland died. And as I have told you, the gov- 
ernment must prove the defendant guilty beyond a reasonable doubt because 
the defendant is presumed to be innocent. 

You may return one of three verdicts: guilty as indicted; manslaughter; 
or not guilty. And the order in which I tell you that you may return the verdicts 
is of no moment or consequence to you, because you are free to return any 
verdict that you think is warranted, and by the telling you the different verdicts 
(sic) I do not mean to give you any idea what I think that your verdict ought to 
be. I merely put it in that form to clarify what you are to do. 

If you believe beyond a reasonable doubt that the defendant murdered 
Ralph Holland with malice aforethought, you shall return a verdict of guilty 
as indicted. If you have a reasonable doubt about it, you may return a verdict 
of not guilty. 

If you believe and believe beyond a reasonable doubt that the defendant 
killed Ralph V. Holland but that at the time that he did not have any malice 
aforethought, you shall return a verdict of guilty of manslaughter. If you have 
a reasonable doubt about it, you will return a verdict of not guilty. 

If you believe and believe beyond a reasonable doubt that the defendant 
on January 26, 1957, in the District of Columbia, shot and killed Ralph V. 
Holland, but that he acted in self defense as the Court has described and ex- 
plained self defense to you, it would be your duty under the law to return a 
verdict of not guilty. 

Now those are the issues for you to determine. 

It is a serious case, ladies and gentlemen. Perhaps a little more 
serious than the ordinary felony case.. So that, I will admonish you in this 
case, as I have in other cases, that you should analyze this case very carefully, 
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analyze the evidence, sift the evidence that you believe from the evidence 
that you disbelieve, and then apply to it the good sound common sense you 
would in the everyday affairs of your own life. If you do that, you will 
reach a considered judgment. 

As you know, ladies and gentlemen of the ey, your verdict must be 
unanimous. | 

When you reach your jury room select a foreman. When you have 
reached your verdict, please notify the marshal. : 

Is there anything else? 

MR. CAPUTY: Nothing. 

MR. MITCHELL: May we approach the bench? 

(Bench conference:) 

MR. MITCHELL: May it please your Honor, I renew the objections 
heretofore made and renew the objections to your Honor's failure to give the 
prayers that were denied. 

THE COURT (J. Curran): Oh yes. Sure. 

MR. MITCHELL: Incidentally, in addition to that, Your Honor, I 
object to your Honor's stating to the jury where you said in substance that the 
defendant had "no way of avoiding the commission of this act." 

THE COURT (J. Curran): I never said that. : 

MR. MITCHELL: Well, I could be mistaken. | 

THE COURT (J. Curran): As a matter of fact, I this your instruc- 
tion went a little too far and I didn't realize until I had given it: 

"The right of the defendant when in danger to take life does not depend 
upon whether there was an opportunity to escape." : 

That went too far. 

MR. MITCHELL: That is the law. 

THE COURT (J. Curran): It isn't the law. That ds the way I gave it, 
and I think I went too far. 3 

MR. CAPUTY: Yes. : 

THE COURT (J. Curran): But I never made any statement that he had 
no opportunity to escape. | 
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MR. MITCHELL: My recollection is that you said something to that 
effect. 

THE COURT (J. Curran): Oh, I might have taken this instruction 
from the law, because I don't make this up, you know. I don't even remember 
saying that to the jury. Let's read back. 

Go back in my instruction where I started charging on self defense. 

MR. CAPUTY: I think what your Honor said when you started on self 
defense, you told them it was real and apparent and that it arises in substance 
out of necessity. 

THE COURT (J. Curran): That is right. 

He said something about "escaping," and I didn't say that. 

MR. MITCHELL: No, I said "avoiding." 

THE COURT: Read it. 

: (Whereupon, the reporter read from the middle of page 12 through 
page 16.) 
THE COURT (J. Curran): To which part do you object? 


MR. MITCHELL: The very first line she read. It is inconsistent, 
because you first stated -- 
THE COURT: I understand. You have your exception. But that is 


the law so I can't change that. 

What else is there, now? 

MR. MITCHELL: I don't want you to be irritated with me. 

THE COURT: Well, you sure do irritate me. You irritate me when 
the law is so clear. | 

MR. MITCHELL: Now the next thing that you do, to which I object 
and I think is wrong, you told the jury, in substance, that they had to believe 
‘beyond a reasonable doubt that the defendant acted in self defense. 

THE COURT: I never told them any such thing. 

MR. MITCHELL: I am stating what my contention is and what I think 
you said. | 

THE COURT: That is not true, that I told them they had to believe 
beyond a reasonable doubt that he acted in self defense. 
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MR. MITCHELL: Those are the notes I have. If Iam wrong, I am 


wrong. 
THE COURT: It just isn't in there. That is all. 

(In open Court.) — 

All right, take the case, ladies and gentlemen. : 


(Whereupon, at 2:25 o'clock p.m., 
the jury retired to the jury room to 
deliberate.) 7 
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